
0 IEC N 

\ 

FILE: B-210414 

THE COMPTROLLER QENERAL % 4 5 4  
O F  THE! U N I T E D  S T A T E S  
W A S H I N G T O N ,  O . C .  2 0 5 4 8  

MATTER OF: Manville Building Materials Corporation 

DIGEST: 

post-award protest by potential supplier 
of roofing materials alleging that speci- 
fications requiring glass fiber roofing 
insulation are unduly restrictive is dis- 
missed as untimely. Since requirement was 
clearly stated in Government's solicita- 
tion, protest should have been filed 
before bid opening. 

Manville Building Materials Corporation, a supplier 
of roofing material, protests the specifications under a 
prime contract for roof construction, No. F05611-82-C- 
0126, between C. P. Construction, Inc. and the Department 
of the Air Force, United States Air Force Academy, 
Colorado. According to Xanville, Governruent officials 
have refused to permit the prime contractor to use as an 
"alternative" roofing system to that specified a less 
expensive but comparable roofing system proposed by 
Manville based on its own specifications. 

The Air Force solicited bids for this roof repair 
project under invitation for bids No. F05611-82-E-0108, 
which was issued on July 22, 1982 and in response to which 
bids were submitted on August 23, 1952. We have been 
informally advised by the A i r  Force that the contrzct was 
awarded to C. P. Construction on August 25. The solicita- 
tion specifications required the use of fibrous glass 
insulation, which Manville does not manufacture. 

Acccjrding to !Ianville, at i t s  urging C. P. Construc- 
tion, after award, offered to provide th? Governinent with 
an "alternate" roofing system to that specified using 
perlite insulation, which !4anville manufactures, at d 
lower price. This reqclest was denied on November 8. Y!ien 
Manville could not persuade the A i r  Force to change its 
position through further discussions, :lanville filed a 
protest with our Office o n  January 7, 1983. 
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Manville believes that the Government's insistence on 
glass fiber roofing insulation is unduly restrictive. 
According to Manville, such material is available at 
excessive cost only from one manufacturer and the require- 
ment fo r  it exceeds the minimum needs of the agency. (The 
Government's specifications in question are apparently 
based on Air Force Manual 91-36 which prescribes materials 
for projects of this type.) For the reasons discussed 
below, we find the protest to be untimely. 

It is undisputed that the prime contract solicitation 
called for the use of glass fiber roofing insulation. 
Under our Bid Protest Procedures, protests concerning 
defects apparent in a prime contract solicitation must be 
filed before bid opening or the closing date for receipt 
of proposals, as appropriate. 4 C.F.R. 21.2(b)(l) 
(1982 ); Truland Corgoration; -L - Compuguard Corporation, 
B-189505, September 26,- 1977, 77-2 CPD 226. In this 
respect, the Government published the requirement in the - Commerce -- - Business Daily; we have held that such publica- 
tion constitutes c-bnstructive notice of a synopsized 
solicitation and its contents. Lutz Superdpe, Inc., 
B-201553, February 20, 1981, 81-1 CPD 122-.-- 

The record is unclear whether Manville knew of the 
present solicitation and its requirements for fibrous 
glass insulation prior to bid opening in August 1982. 
However, even if Manville was unaware of the actual terms 
of the solicitation, its protest is nevertheless untimely 
because, as stated above, we have held that publication in 
the Commerce Business Daily constitutes constructive 
notice of the soiicitation contents to all parties. We 
have recognized that this rule attributing constructive 
knowledge of a solicitation restriction to a subcontrator 
may be somewhat harsh when applied to a protester who 
actually may have been unaware of the subcontracting 
restriction. We believe, however, that the rule is neces- 
sary to minimize the potential for abuse at least in those 
instances where it otherwise would be possible for a sub- 
contractor to file a protest that would be untimely i f  it 
were filed by the prim contractor. Lumaside, Inc., 
B-205220, B-205220.2, December 16, 1931, Si--? CPD 481. We 
believe the same principle is applicable to potential 
material suppliers OE prime contractors. Since Manville 
did not protest prior to bid opening, its protest is 
untimely. 

Manville argues that even if its protest should be 
considered untimely it should be considered on the merits 
under the exceptions to the timeliness requirements set 
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forth in our Bid Protest Procedures, S 21.2(c). That rule 
provides that an untimely protest may be considered if it 
raises a question of significance to procurement practices 
or procedures, or for good cause shown. 

We do not consider that Manville's protest presents a 
significant issue. The significant issue exception to our 
timeliness rule is limited to issues which are of wide- 
spread interest to the entire procurement community and is 
exercised sparingly so that timeliness standards do not 
become meaningless. It is not clear to us why Manville's 
concerns should be viewed as of such widespread interest. 
In any event, Manville acknowledges that future individual 
roofing requirements for Air Force installations would 
contain the specification in question. We see no reason 
why Manville cannot learn of such future Air Force 
projects through the Comierce Business Daily or otherwise 
and protest the specifications in a timely fashion at that 
time. Further, despite Nanville's assertion of "excessive 
costs" being incurred due to the allegedly restrictive 
specifications, the significance of an issue for purposes 
of this exception does not depend upon the amount of money 
involved. 5 2  Comp. Gen. 20, 2 3  (1973). We therefore do 
not believe that this protest presents a significant issue 
for our consideration. 

Finally, although we would consider an untimely 
protest €or "good cause shown," this refers to sone 
compelling reason beyond the protester's control which 
prevented it from filing a timely protest. International 
Computaprint CorD -L' B-186948, October 28, 1976, 76-2-CF 
357. The record in this case reveals no such reason. 

Accordingly, this protest is dismissed. 

Harry R. Van Cleve 
Acting General Counsel 
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FILE: B-209687 DATE: March 16, 1983 

MATTER OF: D h i l l o n  E n g i n e e r s ,  I n c .  

DIGEST: 

E v a l u a t i o n  of competitors f o r  a r c h i t e c t -  
e n g i n e e r  ( A - E )  s e r v i c e s  c o n t r a c t  is  n o t  a r b i -  
t r a r y  e v e n  though  S e l e c t i o n  Board d i d  n o t  have  
b e f o r e  i t  t h e  most c u r r e n t  i n f o r m a t i o n  con-  
c e r n i n g  p r i o r  A-E a w a r d s .  A l though  p r io r  A-E 
c o n t r a c t s  are t o  b e  c o n s i d e r e d  i n  order t o  
e f f e c t  e q u i t a b l e  d i s t r i b u t i o n  o f  A-E c o n t r a c t s ,  
t h i s  is o n l y  o n e  o f  s e v e r a l  e v a l u a t i o n  f a c t o r s  
t o  be we ighed  i n  s e l e c t i n g  A-E c o n t r a c t o r .  
Protester h a s  n o t  shown t h a t - - c o n s i d e r i n g  a l l  
e v a l u a t i o n  f a c t o r s - - s e l e c t i o n  was u n r e a s o n a b l e .  

D h i l l o n  E n g i n e e r s ,  I n c .  ( D h i l l o n ) ,  p ro t e s t s  award o f  
c o n t r a c t  N o .  N62474-82-C-0457 t o  t h e  f i r m  o f  V a l e n t i n e ,  
F i s h e r  and Toml inson  ( V a l e n t i n e )  by  t h e  W e s t e r n  D i v i s i o n ,  
N a v a l  F a c i l i t i e s  E n g i n e e r i n g  Command, Depar tmen t  o f  t h e  
Navy ( N a v y ) .  
a r c h i t e c t - e n g i n e e r  ( A - E )  s e r v i c e s  re la ted  t o  u p g r a d i n g  t h e  
e l e c t r i c a l  d i s t r i b u t i o n  s y s t e m  a t  t h e  P u g e t  Sound Naval  
S h i p y a r d ,  B r e m e r t o n ,  Wash ing ton .  D h i l l o n  c o n t e n d s  t h a t  t h e  
N a v y ' s  e v a l u a t i o n  of o f f e r o r s  was n o t  i n  a c c o r d  w i t h  t h e  
s t a t e d  e v a l u a t i o n  c r i t s r i a  n o r  w i t h  p e r t i n e n t  p r o v i s i o n s  of 
t h e  D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  (1976  e d . ) .  

The  c o n t r a c t  r e q u i r e s  V a l e n t i n e  t o  p e r f o r m  

W e  d e n y  t h e  protest .  

The Brooks A c t ,  40  U.S .C .  S 541,  e t s e q .  ( 1 9 7 6 ) ,  s t a t e s  
t h e  Federa l  G o v e r n m n t ' s  p o l i c y  i n  t h e  p r o c u r e m e n t  of A-E 
s e r v i c e s .  W h i l e  t h e  Brooks A c t  i s  n o t  a p p l i c a b l e  -- per  se t o  
t h e  m i l i t a r y  d e p a r t m e n t s  c o v e r e d  u n d e r  t h e  Armed S e r v i c e s  
P r o c u r e m e n t  A c t  cf 1947  ( 1 0  U . S . C .  5 2301 ,  -- e t  seq. (197611,  
t h e  Brooks  A c t  s e l e c t i o n  p r o c e d u r e s  have b e e n  a d o p t e d  i n  
s u b s t a n c e  b y  t h e  D e p a r t n e n t  of D e f e n s e  i n  DAR S 18-401, 
-- e t  seq. ( D e f e n s e  A c q u i s i t i o n  C i r c u l a r  No. 76-31,  October 30 ,  
1 9 8 1 ) .  A s s o c i a t i o n  of -- S o i l  and  F o u n d a t i o n  Eng inee r s - -  
R e c o n s i d e r a t i o r ' ,  3 -199458 .2 ,  Augus t  1 3 ,  1 9 8 2 ,  82-2  CPD 128.  
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G e n e r a l l y ,  t h e  s e l e c t i o n  p r o c e d u r e s  p r e s c r i b e d  require a 
c o n t r a c t i n g  agency  t o  p u b l i c l y  announce r e q u i r e m e n t s  f o r  A-E 
s e r v i c e s .  T h e  c o n t r a c t i n g  a g e n c y  t h e n  e v a l u a t e s  A-E s t a t e -  
men t s  o f  q u a l i f i c a t i o n s  and p e r f o r m a n c e  d a t a  a l r e a d y  o n  f i l e  
and s t a t e m e n t s  s u b m i t t e d  by o t h e r  f i r m s  i n  r e s p o n s e  to  t h e  
p u b l i c  announcement .  T h e r e a f t e r ,  d i s c u s s i o n s  m u s t  be h e l d  
w i t h  "no l e s s  t h a n  three f i r m s  r e g a r d i n g  a n t i c i p a t e d  con- 
cepts and t h e  r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  m e t h o d s  o f  
approach"  f o r  p r o v i d i n g  t h e  s e r v i c e s  r e q u e s t e d .  Based on 
e s t a b l i s h e d  and p u b l i s h e d  c r i t e r i a ,  which a re  n o t  t o  re la te  
e i t h e r  d i r e c t l y  or i n d i r e c t l y  t o  t h e  f e e s  to  be  p a i d  t h e  
f i r m ,  t h e  c o n t r a c t i n g  agency  t h e n  r a n k s  i n  o r d e r  o f  p r e f e r -  
e n c e  n o  less t h a n  th ree  f i r m s  deemed most h i g h l y  q u a l i f i e d .  
N e g o t i a t i o n s  are  h e l d  w i t h  t h e  A-E f i r m  ranked  f i r s t .  Only 
i f  t h e  a g e n c y  is  u n a b l e  to  a g r e e  w i t h  t h e  f i r m  a s  to  a f a i r  
and r e a s o n a b l e  p r i c e  a r e  n e g o t i a t i o n s  t e r m i n a t e d  and t h e  
second r anked  f i r m  i n v i t e d  t o  s u b m i t  i t s  p r o p o s e d  f e e .  

The Wes te rn  D i v i s i o n ,  Nava l  F a c i l i t i e s  E n g i n e e r i n g  
Command, announced  i t s  i n t e n t i o n  to  c o n t r a c t  f o r  t h e s e  A-E 
s e r v i c e s  i n  t h e  Comnerce B u s i n e s s  D a i l y  and i n v i t e d  i n t e r -  
e s t e d  f i r m s  t o  s u b m i t  s t a n d a r d  forms  254 and  255 o u t l i n i n g  
t h e i r  q u a l i f i c a t i o n s  f o r  t h e  p ro jec t .  The announcement  
d e s c r i b e d  t h e  p r o j e c t  a n d ,  w i t h  r e g a r d  t o  q u a l i f i c a t i o n s  and 
e v a l u a t i o n  o f  p o t e n t i a l  c o n t r a c t o r s ,  s ta ted :  

" *  * * A-E s e l e c t i o n  c r i t e r i a  w i l l  
i n c l u d e :  (1) Recen t  s p e c i a l i z e d  e x p e r i e n c e  o f  
t h e  f i r m  i n  t h e  d e s i g n  o f  h i g h  v o l t a g e  i n d u s -  
t r i a l  power d i s t r i b u t i o n ,  underground d i s t r i b u -  
t i o n  s y s t e m s  and metal c a l d  s w i t c h g e a r :  ( 2 )  
P r o f e s s i o n a l  q u a l i f i c a t i o n s  o f  t h e  s t a f f  t o  be 
a s s i g n e d  t o  t h i s  p r o j e c t :  ( 3 )  V o l u m e  of work 
p r e v i o u s l y  awarded by t h e  Department  of Defense  
to t h e  f i r m ,  w i t h  t h e  o b j e c t  o f  e f f e c t i n g  
e q u i t a b l e  d i s t r i b u t i o n  o f  c o n t r a c t s  among 
q u a l i f i e d  a r c h i t e c t - e n g i n e e r  f i r m s  i n c l u d i n g  
minor i ty-owned f i r m s  and  f i r m s  t h a t  have  n o t  
had p r i o r  Depar tment  of Defense  c o n t r a c t s :  
( 4 )  Location o f  t h e  f i r m  i n  t h e  g e n e r a l  
g e o g r a p h i c a l  areas  o f  t h e  p r o j e c t :  ( 5 )  P a s t  
e x p e r i e n c e ,  i f  a n y l  o f  t h e  f i r m  w i t h  r e s p e c t  
t o  performance on Depar tment  of Defense  c o n -  
t r ac t s :  ( 6 )  C o s t  con t ro l  e f f e c t i v e n e s s .  * * *a 
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V a l e n t i n e  was s e l e c t e d  as  t h e  r e s u l t  of e v a l u a t i o n s  by  
a " P r e - S e l e c t i o n  Board" and  a " S e l e c t i o n  Board." D h i l l o n  
a r g u e s  t h a t  t h e  S e l e c t i o n  Board f a i l e d  t o  c o n s i d e r  t h e  
volume o f  work p r e v i o u s l y  awarded  to  V a l e n t i n e  by t h e  
Depar tmen t  o f  Defense  i n  c o n t r a v e n t i o n  of t h e  t h i r d  
c r i t e r i o n  l i s t e d  i n  t h e  Commerce B u s i n e s s  D a i l y  and DAR 

18 -402 .1 (v )  ( 1 9 7 6  e d . ) ,  which  a l s o  s t a t e s  t h e  Depar tmen t  
o f  Defense  p o l i c y  of e f f e c t i n g  e q u i t a b l e  d i s t r i b u t i o n  of A-E 
c o n t r a c t s .  T h e  Navy i n i t i a l l y  reported to  o u r  O f f i c e  t h a t ,  
a s  of t h e  time o f  s e l e c t i o n ,  n e i t h e r  D h i l l o n  n o r  V a l e n t i n e  
had r e c e i v e d  a n y  c o n t r a c t  awards f rom t h e  Depar tmen t  o f  
Defense  i n  c a l e n d a r  or f i s c a l  y e a r s  1 9 8 1  and  1982.  However, 
unde r  t h e  Freedom o f  I n f o r m a t i o n  A c t  ( 5  U.S.C.  S 552 
( 1 9 7 6 ) ) ,  D h i l l o n  o b t a i n e d  from t h e  Navy a l i s t  of e i g h t  con- 
t r a c t s  awarded or  t o  be awarded  t o  V a l e n t i n e  by t h e  Wes te rn  
D i v i s i o n ,  N a v a l  F a c i l i t i e s  E n g i n e e r i n g  Command, f rom 1975 
t h r o u g h  November 1982. D h i l l o n  c i t e s  these awards a s  e v i -  
d e n c e  t h a t  t h e  S e l e c t i o n  Board  d i d  n o t  c o n s i d e r  p r e v i o u s  
a w a r d s  t o  V a l e n t i n e  . 

The Navy p o i n t s  o u t  t h a t  t h r e e  of t h e  c o n t r a c t s  which  
were l i s t e d  i n  t h e  mater ia l  r e l e a s e d  u n d e r  t h e  Freedom of 
I n f o r m a t i o n  A c t  were awarded  t o  V a l e n t i n e  s e v e r a l  y e a r s  
b e f o r e  t h e  S e l e c t i o n  Board made i t s  recommendat ion  i n  t h e  
p r e s e n t  p r o c u r e m e n t  and were n o t  c o n s i d e r e d  s i n c e ,  p u r s u a n t  
to t h e  p r o c u r i n g  a g e n c y ' s  pol icy,  t h e  S e l e c t i o n  Board was to  
c o n s i d e r  o n l y  c o n t r a c t s  awarded d u r i n g  1 9 8 1  and 1982.  The 
Navy a l so  a r g u e s  t h a t  t w o  o t h e r  c o n t r a c t s  are  "open end"  A-E 
c o n t r a c t s  wh ich  d o  n o t  g e t  l i s t e d  i n  t h e  compute r  r e p o r t i n g  
s y s t e m  used  to d e t e r m i n e  p r e v i o u s  A-E awards u n t i l  a " c a l l  
upon t h e  c o n t r a c t "  i s  made; s i n c e  no  c a l l  (work  o r d e r )  was 
i s s u e d  u n d e r  e i t h e r  c o n t r a c t ,  t h e y  were n o t  l i s t e d  o r  con- 
s i d e r e d  b y  t h e  S e l e c t i o n  Board. F i n a l l y ,  t h e  Navy a r g u e s  
t h a t  t h e  computer l ist  o f  Depar tmen t  o f  D e f e n s e  A-E con- 
t r a c t s  awarded i s  o n l y  i s s u e d  f o u r  times a y e a r .  Accord ing  
t o  t h e  Navy, t h e r e  is a t i m e  l a g  o f  be tween 8 to  10  weeks 
be tween t h e  end  of r e p o r t i n g  p e r i o d s  (December, March, J u n e ,  
and  O c t o b e r )  and  receipt  of t h e  l i s t  by a c t i v i t i e s  u s i n g  t h e  
l i s t ,  and t h e  Navy s t a t e s  t h a t  t w o  awards made t o  V a l e n t i n e  
i n  e a r l y  1982  b e f o r e  t h e  S e l e c t i o n  Board e v a l u a t i o n  c o u l d  
n o t  have  b e e n  d i s c o v e r e d  s i n c e  t h e  b o a r d  o n l y  had  t h e  l i s t  
f o r  t h e  q u a r t e r l y  period e n d i n g  December 31 ,  1 9 8 1 .  One 
o t h e r  1982 c o n t r a c t  was awarded t o  V a l e n t i n e  a f t e r  t h e  
s e l e c t i o n  was made. 
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Based o n  t h e  above  a n a l y s i s ,  t h e  Navy c o n c l u d e s  t h a t  
' t h e  c r i t e r i o n  o f  DAR § 18-402 .1 (v )  w a s  f o l l o w e d  w i t h i n  
t h e  c o n f i n e s  o f  t h e  r e p o r t i n g  sys t em."  T h a t  r e g u l a t i o n  
p r o v i d e s :  

'* * * The s e l e c t i o n  o f  a r c h i t e c t - e n g i n e e r  
f i r m s  * * * s h a l l  * * * b e  b a s e d  upon * * * 
p r o f e s s i o n a l  q u a l i f i c a t i o n s  * * * s u b j e c t  t o  * * *: 

* * * * * 

'(v) volume of work p r e v i o u s l y  awarded  to  
t h e  f i r m  by  t h e  Depar tmen t  o f  D e f e n s e ,  w i t h  t h e  
object o f  e f f e c t i n g  a n  e q u i t a b l e  d i s t r i b u t i o n  
of * * * c o n t r a c t s  among q u a l i f i e d  a r c h i t e c t -  
e n g i n e e r  f i r m s  * * *." 
Our r e v i e w  of t h e  a g e n c y  s e l e c t i o n  of a n  A-E c o n t r a c t o r  

is l i m i t e d  t o  e x a m i n i n g  w h e t h e r  t h a t  s e l e c t i o n  is  r e a s o n -  
ab le .  We w i l l  q u e s t i o n  t h e  a g e n c y ' s  judgment  o n l y  i f  it i s  
shown t o  b e  a r b i t r a r y .  L e y e n d e c k e r  & Cavazos ,  B-194762, 
Sep tember  24,  1 9 7 9 ,  79-2 CPD 217. I n  t h i s  r e g a r d ,  i t  m u s t  
be remembered t h a t  t h e  p ro tes te r  bears  t h e  b u r d e n  o f  a f f i r m -  
a t i v e l y  p r o v i n g  i t s  case. ACMAT C o r p o r a t i o n ,  B-197589, 
March 1 8 ,  1 9 8 1 ,  81-1 C P D  206. 

W e  a re  u n a b l e  t o  c o n c l u d e  t h a t  t h e  Navy ' s  s e l e c t i o n  of 
V a l e n t i n e  was a r b i t r a r y  o r  u n r e a s o n a b l e  o r  u n r e l a t e d  to  t h e  
p u b l i s h e d  e v a l u a t i o n  c r i t e r i a .  B o t h  t h e  P r e - S e l e c t i o n  Board 
and  t h e  S e l e c t i o n  Board u s e d  t h e  Depar tmen t  o f  D e f e n s e ' s  
c o n s o l i d a t e d  c o m p u t e r  l i s t  of A-E awards  t o  e v a l u a t e  
p o t e n t i a l  c o n t r a c t o r s  and  t o  a p p l y  t h e  p o l i c y  of e q u i t a b l e  
d i s t r i b u t i o n  o f  A-E c o n t r a c t s .  W e  f i n d  n o t h i n g  imprope r  
a b o u t  u s i n g  t h e  l i s t  t o  e f f e c t  t h i s  po l i cy .  

However,  w e  have  some problems w i t h  t h e  way t h e  l i s t  was 
u s e d .  The Navy c o n t e n d s  t h a t  p u b l i c a t i o n  o f  t h e  l i s ts  h a v e  a 
t i m e  l a g  o f  8 to  1 0  weeks a f t e r  t h e  end  o f  a r e p o r t i n g  p e r i o d  
a n d ,  t h e r e f o r e ,  t h e  S e l e c t i o n  Board d i d  n o t  h a v e  t h e  most 
r e c e n t  A-E awards b e f o r e  i t .  However,  t h e  ma te r i a l  t h e  Navy 
released to  P h i l l o n  u n d e r  t h e  Freedom o f  I n f o r m a t i o n  A c t  
showed, as  n o t e d  a b o v e ,  t h a t  t h e  Navy i t s e l f  had awarded t w o  
c o n t r a c t s  t o  V a l e n t i n e  s h o r t l y  b e f o r e  t h e  e v a l u a t i o n  p r o c e s s  
f o r  t h e  p r e s e n t  award  began .  T h e s e  t w o  awards were made on  
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Janua ry  20 ( amoun t  of c o n t r a c t  w a s  $ 4 7 , 3 9 7 )  and  Apr i l  28 
(amount  o f  c o n t r a c t  was $ 6 7 , 0 8 2 ) .  S i n c e ,  a c c o r d i n g  to  t h e  
Navy, t h e r e  was o n l y  a n  8- to  10-week l a g ,  t h e  J a n u a r y  award 
s h o u l d  have  b e e n  a v a i l a b l e  t o  t h e  S e l e c t i o n  Board  on t h e  
c o n s o l i d a t e d  l i s t  p u b l i s h e d  i n  March, b e c a u s e  t h e  S e l e c t i o n  
Board d i d  n o t  convene  u n t i l  J u l y  13.  Whi l e  w e  r e c o g n i z e  
t h a t  t h e  P r e - S e l e c t i o n  Board  m e t  on  May 5 and may n o t  have  
had t h e  March c o n s o l i d a t e d  l i s t ,  i n  o u r  o p i n i o n ,  t h e  Selec- 
t i o n  Board s h o u l d  have  u p d a t e d  t h e  e v a l u a t i o n  i n f o r m a t i o n  
u s e d  by t h e  P r e - S e l e c t i o n  Board  by i n c o r p o r a t i n g  da t a  
a v a i l a b l e  on  t h e  March c o n s o l i d a t e d  A-E c o n t r a c t  l i s t .  
A c c o r d i n g l y ,  w e  a r e ,  by  l e t t e r  o f  t o d a y ,  n o t i f y i n g  t h e  
S e c r e t a r y  o f  t h e  Navy of our  o p i n i o n  t h a t  a n  a t tempt  s h o u l d  
be made t o  u p d a t e  i n f o r m a t i o n  c o n c e r n i n g  p r i o r  A-E c o n t r a c t  
awards be tween  t h e  P r e - S e l e c t i o n  B o a r d ' s  e v a l u a t i o n  and  t h e  
S e l e c t i o n  Board ' s  f i n a l  recommendat ion .  

I n  s p i t e  o f  t h e  above  s h o r t c o m i n g ,  w e  are n o t  c o n v i n c e d  
t h a t  t h e  award  to  V a l e n t i n e  was improper. Even though  w e  
b e l i e v e  t h a t  t h e  S e l e c t i o n  Board s h o u l d  have  u s e d  more 
c u r r e n t  i n f o r m a t i o n  ( n a m e l y ,  t h e  q u a r t e r l y  report  e n d i n g  
March 3 1 ,  1 9 8 2 )  t h a n  t h e  P r e - S e l e c t i o n  Board,  w e  a re  n o t  
p e r s u a d e d  t h a t  t h e  r e s u l t s  would have  been  a n y  d i f f e r e n t .  
Only  t h e  J a n u a r y  20 c o n t r a c t  ( w o r t h  $ 4 7 , 3 9 7 )  would have  been  
c o n s i d e r e d  s i n c e  a c o n t r a c t  awarded on  F e b r u a r y  5 had had  no  
"ca l l s"  placed u n d e r  i t .  F u r t h e r m o r e ,  t h e  p u b l i s h e d  
c r i t e r i a  and  s e c t i o n  1 8 - 4 0 2 . 1 ( v )  o f  t h e  DAR, s u p r a ,  s t a t e  
t h a t  p r e v i o u s  c o n t r a c t s  s h o u l d  b e  c o n s i d e r e d ,  b u t  d o  n o t  
p r o v i d e  f o r  e x c l u d i n g  any  o f f e r o r  j u s t  b e c a u s e  i t  had done  
A-E work f o r  t h e  Navy or  o t h e r  Defense  a g e n c i e s  p r e v i o u s l y .  
T h e r e f o r e ,  w e  c a n n o t  f i n d  t h a t  t h e  Navy ' s  award t o  V a l e n t i n e  
v i o l a t e d  t h e  s t a t e d  p o l i c y  o f  e q u i t a b l e  d i s t r i b u t i o n  of A-E 
c o n t r a c t s  among c o n t r a c t o r s .  - See R.  C h r i s t o p h e r  Goodwin & 
A s s o c i a t e s a n d  G e o s c i e n c e  I n c . ,  B-206520, November 5 ,  1982,  
82-2 C P D  410.  

The r e c o r d  shows t h a t  V a l e n t i n e  w a s  r a t e d  f i r s t  
p r i m a r i l y  b e c a u s e  of i t s  e x t e n s i v e  e x p e r i e n c e  i n  h i g h  
v o l t a g e  s y s t e m s / u n d e r g r o u n d  d i s t r i b u t i o n .  T h i s  e x p e r i e n c e  
was d i r e c t l y  r e l e v a n t  to  t h e  f i r s t  e v a l u a t i o n  c r i t e r i o n - -  
r e c e n t  s p e c i a l i z e d  e x p e r i e n c e  i n  d e s i g n  o f  h i g h  v o l t a g e  
i n d u s t r i a l  power d i s t r i b u t i o n  and  unde rg round  d i s t r i b u t i o n  
systems. T h e  S e l e c t i o n  Board w a s  s a t i s f i e d  w i t h  t h e  
assembled V a l e n t i n e  s t a f f ,  i n c l u d i n g  t h e  e n g i n e e r  f o r  
c o n t r o l s  and  compute r  c o n t r o l s ;  t h i s  was r e l e v a n t  t o  t h e  
s e c o n d  c r i t e r i o n - - p r o f e s s i o n a l  q u a l i f i c a t i o n s  o f  t h e  s t a f f .  
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The S e l e c t i o n  Board a l so  r e v i e w e d  i n f o r m a t i o n  c o n c e r n i n g  
V a l e n t i n e ' s  p a s t  p e r f o r m a n c e  o n  Depar tment  o f  Defense  con- 
t r a c t s  ( c r i t e r i o n  N o .  5 )  and was s a t i s f i e d .  Even though  
D h i l l o n  c h a r g e s  t h a t  it was c o n s i d e r e d  " e q u a l l y  w e l l  q u a l i -  
f i e d "  and  s h o u l d  have  been  selected b e c a u s e  o f  V a l e n t i n e ' s  
p r e v i o u s  awards,  w e  c a n n o t  f i n d  t h a t  t h e  N a v y ' s  s e l e c t i o n  
w a s  a r b i t r a r y  o r  u n r e a s o n a b l e  o r  t h a t  i t  v i o l a t e d  t h e  s ta ted  
c r i t e r i a  s i n c e  t h e  above-enumera ted  c r i t e r i a  were c o n s i d e r e d  
by t h e  Navy and cou ld  have ou twe ighed  any  n e g a t i v e  e f f e c t s  
of u p d a t e d  i n f o r m a t i o n  c o n c e r n i n g  t h e  J a n u a r y  A-E award to  
V a l e n t i n e  had i t  been  b r o u g h t  t o  t h e  S e l e c t i o n  Board's 
a t t e n t i o n .  Moreover ,  t h e  r e c o r d  does n o t  show t h a t  t h e  
S e l e c t i o n  Board r e l i ed  s o l e l y  on V a l e n t i n e ' s  d e m o n s t r a t e d  
e x p e r i e n c e  u n d e r  a pr ior  c o n t r a c t  f o r  t h e  " s t u d y / d e s i g n "  
e f f o r t  l e a d i n g  t o  t h i s  c o n t r a c t .  I n  any e v e n t ,  w e  see 
n o t h i n g  improper a b o u t  c o n s i d e r i n g  t h i s  p r io r  c o n t r a c t  
s i n c e  t h e  p r i o r  c o n t r a c t  was n o t  t h e  r e s u l t  o f  any  u n f a i r  
a c t  o f  t h e  Government.  

I n  v i e w  o f  t h e  bu rden  o f  p r o o f  t h a t  a protester must  
carry,  D h i l l o n  h a s  p r o v i d e d  no  b a s i s  t o  i n v a l i d a t e  t h e  award 
to  V a l e n t i n e .  
G e o s c i e n c e  I n c . ,  s u p r a .  

- See R. C h r i s t o p h e r  Goodwin & Associates  and 

The p r o t e s t  is  d e n i e d  


